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38:2212(A)(3)(a), (b), and (c), relative to designer's estimates
and to the procedures for bidding including required forms
used for such purposes. Specifically, the act provides that If,
at the end of the contract document phase, it is determined
that the designers estimate is more than the funds
budgeted by the public entity for the project then the
project shall not be advertised. If the project is advertised
then the designer’s estimate shall be read aloud at the bid
opening.
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— 1 he Actfurther provides thata brd fornmr sihrati-bedeveloped-
and prescribed pursuant to the APA by the Division of
Administration, Office of Facility Planning & Control, and shall
contain Bid Security or Bid Bond, Acknowledgment of Addenda,
Base Bid, Bid Total, Signature of Bidder, Name, Title and
Address of Bidder, Name of Firm or Joint Venture, Corporate
Resolution and Louisiana Contractors License Number, and on
public works projects where unit prices are utilized, their
iInclusion in the bid form. The low bidder shall furnish other
documentation required at a later date, in accordance with the
Bidding Documents.
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Act— 727 (HB—563) amended and reenacted R.S.
38:2212(A)(1)(b), provides that a bid form shall be developed
and prescribed pursuant to the APA Dby the Division of
Administration, Office of Facility Planning & Control, and shall
require only the information necessary to determine the lowest
bidder and shall contain the following sections and
iInformation: Bid Security or Bid Bond, Acknowledgment of
Addenda, Base Bid, Bid Total, Signature of Bidder, Name,
Title and Address of Bidder, Name of Firm or Joint Venture,
Corporate Resolution and Louisiana Contractors License
Number, and on public works projects where unit prices are
utilized, their inclusion in the bid form. The low bidder shall
furnish other documentation required at a later date, in
accordance with the Bidding Documents.
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and R.S. 39:1496.2 and 1594.3,
prohibits bids or proposals for public
contracts by any person who contracts
with an agency for the purpose of
developing bid documents, requests for
proposals, or any other type of
solicitation. The person Is also prohibited
from participating as a subcontractor on
the awarded contract.
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Act— 590 (AHB 610) amended and reenacted R.S—
38:2212(A)(1)(f) and 2212.1(B)(4), provides that public
entities must provide contractors the option of
submitting bids electronically through a uniform and
secure electronic interactive system that conforms with
the standards adopted by the State as provided for In
LAC 4:XV.701. Public entities that do not have high-
speed Internet access available are exempt until such
access becomes available. Parishes with a population
less than 50,000 and municipalities with a population
less than 25,000 are also exempit.
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Act—392 (Senate Bilt—84) amended andreenacted"
38:2212.1(A)(1) to increase the limit for the purchase
of materials and supplies to the sum of thirty
thousand dollars without the necessity of
advertisement. However, purchases of ten thousand
dollars or more, but less than thirty thousand dollars
shall be made by obtaining not less than three
telephone or facsimile quotations with written
confirmation of the accepted offer. Prior law
established a twenty thousand dollar threshold.
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ct—161 (House Bilt—353)—amended—and"
reenacted 38:2212(A)(1)(d) to Iincrease the
contract limit for public works to one hundred
fifty thousand dollars per project, including
labor, materials, and equipment. Prior law

established a one hundred thousand dollar
threshold.
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ct—174(Senate Bilt—134)amended—and-reenacted
38:2212(A)(1)(b)(i)(bb) and (3)(c)(il)) to provide that
documentation and information not necessary to
determine the low bidder may be required of all
bidders at a later time In accordance with the
Bidding Documents.

Act 227 (House Bill 823) enacted 38:2212(A)(1)(f)(v)
and 2212.1(B)(4)(e) to exempt any special service
district created by a parish with a police jury form of
government from complying with the requirements
relating to receipt of electronic bids if they are unable
to comply without securing and expending funds.
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Act—433 (House Biil—801) —amended—and"
reenacted 38:2212.7 and 39:1496.2 and
39:1594.3 to provide exceptions in the prohibition
for submitting bids or proposals for public
contracts by certain contract consultants
Including exceptions for:
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master planning,
budgeting,

feasibility analysis,
constructability review,

furnishing specification data or other product
Information, and

any other service that does not establish
selection qualification or evaluation criteria for
the procurement of an architect or engineer.
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Act—184(House Biil—354) amended and reenacted
38:2225.2.1(A) which extends by one year the time
relative to the utilization of design-build contracts
by certain public entities in the construction or repair
of any public buildings destroyed or damaged by
Hurricanes Katrina and Rita for three years (was two
years) from July 10, 2007, and now Iincludes any
public building constructed or repaired to meet a
homeland security or criminal justice need pursuant
to a hurricane recovery plan and adds sheriffs and
housing authorities to the list of approved public
entities.
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ct—432(House Bilt—719)—amended—-ant-reenacted
39:1514(A)(1) to extend the allowable period for
certain  multiyear contacts for professional,
personal, consulting, or social services from three to
five years subject to prior approval of the Joint
Legislative Committee on the Budget. New law does
not apply to existing statutory exceptions.

Act 425 (House BIill 604) amended and enacted
33:4711 to authorize a police jury to sell, lease or
exchange property with private persons or other
political corporations of the state. Prior law did not
Include authority to exchange property.
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provides that a DOTD notice of addenda may be issued by
electronic transmission that informs a bidder that an
addendum is posted on the departments website and that the
notice may be sent to the e-mail address given by the bidder or
through the online registration information submitted by bidders.

Act 42 (House Bill 601) amended and enacted 48:250 to
provide that DOTD contracts, bonds or any other document
that must be in writing may be in the form of an electronic
document with an electronic signature and shall be accepted
and recorded by the recorder of mortgages by electronic means.
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relative to Veterans Affairs to provide for state goals
for procurement and public contracts for veteran and
service connected disabled veteran-owned small
entrepreneurships and to provide for certification,
training and initiative coordinators and to provide for
responsibilities of the Louisiana Department of
Veterans Affairs.

HCR 176 creates the Hudson Initiative Task Force
to study the feasibility of offering business
opportunities through state procurement and public
contracts to small entrepreneurships in the state of
Louisiana.



CASE LAW UPDATE




Beverly Construction Company, L.L.C. v. Parish of Jefferson. 979
S0.2d 551, 2007-847 (La. App. 5 Cir. 2/6/08).

parish, seeking injunction, nullification of contract, or damages,
claiming it was the lowest responsible bidder and that its bid should not
have been rejected and the project awarded to Kass Brothers, the next
lowest monetary bidder.

The bid of Beverly was rejected on the basis that is did not comply with
the bid requirements stated in the advertisement for bids. Beverly
argued that its bid was responsive and that the parish acted arbitrarily
In interpreting its advertised bid requirements or, in the alternative, that
the parish could waive a requirement stated in the bid advertisement.

The bid advertisement stated “THIS BID PACKAGE MUST BE
RETURNED IN ITS ENTIRETY” and “BID PACKAGE, INCLUDING
INSTRUCTIONS AND SPECIFICATIONS, MUST BE RETURNED IN
ITS ENTIRETY FOR THE BID TO BE VALID”. Beverly failed to
return and include in its bid the corporate resolution form that was
part of the bid package.



corporate resolutlon form. The 24th Jud|C|aI Dlstrlct Court,
Parish of Jefferson, affirmed the rejection of the Beverly bid and
affirmed that the contract was properly awarded to Kass
Brothers, the next lowest monetary bidder. Beverly appealed.

The Appeals Court, in following the Hamp’s case, found that the
case Is governed by La.R.S. 38:2212(A)(1)(b), which clearly
does not allow the Parish, a public entity, to waive its mandatory
bid requirements.

The court held that the advertised bid required that the corporate
resolution form that was included as part of the bid documents
be returned by all bidders with the bid package and that this
requirement could not be waived by the parish. Beverly failed to
return the form and therefore its bid was properly rejected as
non-responsive.



Hamp’s Construction, LLC. v. City of New Orleans, 924 So.2d 104,
2005-0489 (La. 2/22/06).

. AP — I o
accepted the low bid of Concrete Busters and Hamp, the

second low bidder, sued seeking injunctive relief and
mandamus to compel City to award the contract to it claiming
low bidder failed to attach a copy of the City’s “Invitation to Bid”
as required in the bid specifications.

Trial court issued temporary restraining order but at the hearing
on the merits denied permanent injunction finding that the low
bidder “complied with the substantive formalities set forth in the
bid requirements and was the lowest responsible bidder to
which the job should have been awarded.”



Busters, the low bidder and Hamp appealed. The
Appeals Court found that the low bidder was not
because it failed to attach the required
“Invitation to Bid” and stated that the City should have
awarded the contract to the second low bidder.

Because the contract was already awarded and work
performed injunctive relief was no longer an option so
the Appeals Court held that the second low bidder
was entitled to damages. See

State Machinery v.
Livingston Parish Gravity Drainage Dist. #5, (La. App.
1 Cir. 11/14/01), 818 So.2d 133).



Supreme Court affirmed the judgment of the court of appeal and-
held that R.S. 38:2212A(1)(b) is express and unambiguous in
that “any requirements stated in the advertisement for bid, and
any requirements required on the bid form shall not be waived
by the public entity”.

“The public entity does not have the discretion to determine,
after bids have been submitted, whether a requirement Is
substantive or non-substantive, waivable or non-waivable.
Once the public entity establishes a requirement, that
requirement must be uniformly followed by all bidders.” Good
review of legislative and judicial history of 38:2212A(1)(b).



ATTORNEY GENERAL OPINIONS

o8-  BubteRid it . i
separation of public work projects (38:2212H) does not

apply to repairs and renovations to two separate buildings
using separate concepts, plans and specifications and
subject to annual budget constraints.

08-0071- In the event the Sheriff's office is able to
effectively demonstrate that it has a reasonable
expectation of receiving a benefit or value at least
equivalent to the amount expended or transferred, we
believe the proposed transaction would be acceptable.
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08-0167-The new coroner s facility is—a pubfic
works project. As such, the project can not be
divided, separated, or otherwise subcontracted
out without first complying with advertisement
and competitive bidding requirements of the
Louisiana Public Bid Law. In addition, the coroner
may not act as general contractor for a public
work project of his office.
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and the City of Jennings may enter into an
Intergovernmental agreement splitting the portion of
the total cost of the sidewalk which exceeds the
grant.

08-0134 - The City of Tallulah may contribute funds
to the Madison Parish Council on Aging for use In
programs for the aid and support of the needy as
long as there is some type of objective criteria, such
as income level, used to establish those who are truly
needy.
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the required insecticides on all citrus trees throughout
Plaguemines Parish to protect the citrus trees from
the Asian Citrus Psyllid and greening is not a
violation of La. Const. art. VII, Sec. 14(A).

08-0168 - The sheriff or jailkeeper may engage In
cooperative endeavor agreements with the Levee
District whereby inmate laborers working on Levee
District projects are provided with lunches paid for
and provided by the Levee District.
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the original public works contract, there IS no
authority to amend the contract so as to permit an
Increase In the contract price due to the increased
cost of fuel incurred by the contractor.

08-0222- The requirements of Act 590 of the 2008
Regular Legislative Session are not applicable to the
purchase of materials and supplies of ten thousand
dollars or more, but less than twenty thousand
dollars.
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fa
U8'6315 = Based on the plaln Ianguage of ACT 590 of the

2008 Louisiana Regular Legislative Session (“Act 5907), which
amended La. R.S. 38:2212 and R.S. 38:2212.1, it is the opinion
of this office that the DeSoto Parish School Board does not
meet the conditions of the exemptions pertaining to electronic
bid requirements. As such, the DeSoto Parish School Board is
required to comply with the provisions of Act 590.
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West Feliciana Parish School Board may enter
INto a cooperative endeavor agreement pursuant
to La. Const. art. VII, Sec. 14(A) and (C) with a
private entity for the purpose of providing public
Internet access to the private entity in exchange
for providing the public entities with public service
programming of equivalent value.
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accept bids for a particular public works project
valued at under $100,000, then the Police Jury is
bound to comply with the requirements of the
prescribed bid process set forth in the bid documents,
Including those related to advertisement, bid
specifications, evaluation, and the awarding of a
contract. Such requwements must be applied fairly
and reasonably in accordance with the plans and
specifications as advertised and the Police Jury is
prohibited from acting arbitrarily or capriciously in the
awarding of the contract.
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provisions and requirements stated In the
advertisement for bid, the bid documents, and those
required on the bid form shall not be waived by any
public entity. As such, the City may not accept the bid
of the presumptive low bidder who failed to
acknowledge receipt of Addendum No. 1 on the
outside of its envelope as required by Addendum No.
1.

09-0078- City may use Request for Proposals when
procuring telecommunications equipment, systems,
and related services. Contracts for services are not
subject to the requirements of the Public Bid Law and
do not have to be let for bid.
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- 5-6695- | .. - ’
any governmental entity, including local Fire
Departments and Fire Districts may “piggy-back”
onto a previously bid and viable contract for the
same equipment and supplies at the same or
lower price and subject to the written consent of
all parties. Louisiana's Public Bid Law does not
allow public entities to make direct purchases
from an out-of-state contract.
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08-0328—=The City of iMtonroe may not-tse-
public funds to host strictly social gatherings
for city employees.
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In a former railroad property to the contiguous land
owners at private sale provided that the procedure
laid out In La. R.S. 33:4712 is followed and fair value
IS received.

09-0111- Provisions of 38:2212.7 that prohibits any
person who contacts with an agency to develop
bidding documents, requests for proposals or other
type of solicitation from bidding, proposing or
otherwise competing for award does not apply to Port
Commission, a political subdivision, in the evaluation
]91‘ |_?W bidder for construction of a floating dry dock
acility.
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agreement between the Plagquemines Parish
Government and the Plaguemines Parish School
Board is permissible under La. Const. art. VI,
Sec. 14(A) and (C).



You may contact my office with questions
and concerns regarding public contract
ISSUes:

vallanm@ag.state.la.us (e-mail)
(225) 326-6083 (phone)
(225) 326-6096 (fax)



